The new sexual offences law in the UK will include updated definitions of capacity to consent to sexual relationships, which are relevant to people with learning disabilities.
Background
During the early twentieth century, there were two contradictory beliefs about people with learning disabilities and sexuality, 1 namely that (1) they were essentially asexual 'eternal children' 2 and (2) they were a threat to society because they would reproduce excessively and thereby threaten the national heritage of intelligence. 3 Such attitudes led to the segregation of people with learning disabilities in institutions (e.g. in the UK) and to compulsory sterilisation laws in some countries (e.g. in the USA, Scandinavia).
Attitudes began to change, however, with the advent of the normalisation and rights movements, 4, 5 which led to a growing empowerment of people with learning disabilities and a widening acceptance of their rights in relation to recognition of their sexual needs. As a result, sex education packages began to be designed and delivered. 2, 6, 7 However, just as this rights perspective began to gain ground, evidence emerged of high rates of sexual abuse amongst people with learning disabilities. [8] [9] [10] It seemed, therefore, that there was a need to both empower people with learning disabilities to make their own sexual choices and to protect them from abuse.
The law
In some countries, including England and Wales, there is some protection in law against unwanted sexual advances for people with learning disabilities. 11 Briefly, people with severe learning disabilities [broadly speaking, this refers to people with an intelligence quotient (IQ) below 50] have special protection in law and are deemed unable to consent, so that sexual relationships with a man or woman with severe learning disabilities constitutes an offence (under the Sexual Offences Acts 1956 and 1967). There is also special protection afforded to people with learning disabilities under the Mental Health Act, such that sexual relationships between staff and service users are also an offence. In both cases, however, maximum sentences are brief (2 years). Otherwise, people with learning disabilities are deemed in law to be able to consent to sexual relationships and they have the same protection against sexual abuse as other members of society.
Capacity to consent
The decision-making capacity of vulnerable people, including those with learning disabilities, has been much debated in recent years, with considerable amounts of research 12, 13 and policy emerging. [14] [15] [16] [17] In the UK and elsewhere, the functional approach has been preferred to the diagnostic and outcome approaches to capacity 18 and the Law Commission 15 has suggested that people should be: 'enabled and encouraged to take for themselves those decisions that they are able to take'.
Much research and policy on decision-making capacity has concerned consent to treatment. There has been far less consideration of capacity to consent to sexual relationships. Nevertheless, according to the British Medical Association (BMA) and Law Society guide 14 , in order to be considered able to consent to sexual activity, an individual: '(a) must be capable of understanding what is proposed and its implications; and (b) must be able to exercise choice. (It is important to consider whether one party is in a position of power which will influence the ability of the other party to consent.)' (p. 59).
This definition of capacity has not always been accepted in court, however. 19 In the case of R v. Jenkins, for example, a woman with severe learning difficulties was made pregnant by a support worker. The young woman had no understanding about her pregnancy. The support worker admitted having sex with the woman and the Crown Prosecution Service (CPS) had two potential alternatives: to charge him under Section 7 of the Sexual Offences Act with having 'sex with a mental defective' or to charge him with rape. They decide to charge him with rape, because a conviction under Section 7 only carried a 2-year sentence. It thus had to be proved whether or not the victim had the capacity to consent to sexual intercourse (and whether or not she had consented). An assessment by the expert witness for the prosecution showed that the young woman did not have the capacity to consent to sexual relationships, as defined by the BMA and Law Society guidance, 19 since she could not identify many basic body parts and could not tell the difference between pictures of sexual intercourse and other pictures.
However, the expert witness for the defence argued that the woman had capacity to consent to sexual relationships because she seemed to like the alleged perpetrator (and did not avoid him, for example). An argument was put forward by the judge that the BMA and Law Society guidance was wrong. He held that it 'was not necessary to understand the implications of sexual intercourse, only to have an understanding of the act itself and that there was therefore no case to answer'. 19 The alleged perpetrator thus walked free. This case highlighted the extreme vulnerability of adults with severe learning difficulties and showed how the criminal justice system can fail to protect them.
The research project
We felt that there needed to be better evidence gathered about the capacity of people with learning disabilities to consent to sexual relationships. We therefore conducted a research project in which we assessed the sexual knowledge, social networks and understanding of abuse of 60 adults with learning disabilities and 60 young people without disabilities. 20 The young people selected were 16-year-olds from the general population, chosen because they are deemed to be able to consent to sexual relationships under English law. We found, on average, far lower levels of sexual knowledge and far higher levels of vulnerability (in terms of understanding abuse) amongst the people with learning disabilities than amongst non-disabled 16-17-yearolds.
Adults with learning disabilities often lacked important information and knowledge in a number of key areas, including pregnancy, contraception, sexually transmitted diseases, legal aspects of sex and sexual health (for example, 60% had not heard of AIDS and only 18% could identify condoms as a way of reducing the chance of HIV infection). Non-disabled young people had a far greater knowledge of all these areas. Adults with learning disabilities also showed limited understanding of consenting and non-consenting situations and often considered a consenting situation as 'wrong', while non-consenting situations were sometimes not recognised as abusive.
Some (55%) of the adults with learning disabilities said they had had sex education, as compared to 98% of young people. Those people with learning disabilities, who had had sex education, did significantly better on sexual knowledge and vulnerability assessments.
Implications
The results of this study suggest that implementation of ongoing sex education is imperative for adults with learning disabilities, particularly with regard to sexual health and pregnancy, contraception, safe sex, abuse, and some aspects of the law (such as consent).
The study also raises the question of how to decide when a person 'knows enough' to be construed as having the capacity to consent to sexual relationships. A number of ways of setting a minimum criterion for capacity to consent to sexual relationships were considered. The best alternative seemed to be to set the criterion in terms of a social minimum of knowledge required to engage in sexual relationships. It was proposed that in order to be considered capable of consenting to sexual relationships, people should know: 14 earlier proposal and was not unlike the proposal that the Home Office made (though it was perhaps more easily understood and more concrete): 'A person should be regarded as unable to consent if s/he is unable to understand the nature and reasonably foreseeable consequences of the act and the implications of the act and its reasonably foreseeable consequences'. 21 Even with a minimal definition of this kind, about 50% of the people with learning disabilities in the current research would have been deemed unable to consent (none of the young people would have been). It is important to note, though, that capacity to consent to sexual relationships, however it is defined, is not a static phenomenon. There was clear evidence that those people with learning disabilities who had had sex education were more knowledgeable and less vulnerable than others. Service users would certainly benefit from wider availability of sex education, in order to exercise their rights while at the same time protecting themselves from unwanted pregnancies and/or sexual abuse.
